Sex offenders are sometimes offered, or required to undergo, pharmacological interventions intended to diminish their sex drive. The most well known of these interventions consists in the injection of hormone modulators that suppress testosterone activity to pre-pubescent levels, an intervention commonly referred to as 'chemical castration'.^[1](#fn1){ref-type="fn"}^ Less well known is that some widely used anti-depressants, which can lower libido as a side effect when used to treat depression, have been used in sex offenders *for* these anti-libidinal effects.^[2](#fn2){ref-type="fn"}^ We will henceforth refer to pharmacological interventions administered for the purposes of reducing sex drive as *anti-libidinal interventions* or ALIs.

There is some evidence that, in certain classes of sex offenders,^[3](#fn3){ref-type="fn"}^ ALIs can be effective both in reducing the risk of recidivism and in mitigating the symptoms of paraphilias.^[4](#fn4){ref-type="fn"}^ Some forensic psychiatrists^[5](#fn5){ref-type="fn"}^ and politicians^[6](#fn6){ref-type="fn"}^ have called for greater use of ALIs in sex offenders, and some jurisdictions have recently effected legislative changes intended to provide for this.^[7](#fn7){ref-type="fn"}^ Nevertheless, the administration of ALIs to sex offenders has remained controversial, particularly when the ALI is imposed by the institutions of criminal justice, rather than being offered within a clinical psychiatric setting.^[8](#fn8){ref-type="fn"}^

This controversy has taken on an increased importance in recent years, as progress in the neuroscience and psychology of (anti-)social behaviour is beginning to suggest other possible means of mitigating risk factors for criminal conduct through pharmacological intervention. For example, selective serotonin re-uptake inhibitors, widely used to treat depression and anxiety disorders, have recently shown promise in reducing aggression.^[9](#fn9){ref-type="fn"}^ Similarly, the drug divalproex has been found to reduce impulsiveness in adolescents with explosive temper.^[10](#fn10){ref-type="fn"}^ It is not difficult to imagine that interventions such as these might ultimately be used, or advocated for use, in some violent offenders.

Unsurprisingly, then, ALIs have come to be seen as a test case for arguments that will have much wider applicability.^[11](#fn11){ref-type="fn"}^ In the future, the courts, and forensic psychiatrists, may have at their disposal a range of pharmacological interventions capable of addressing putative risk factors for criminal offending. Debate concerning the ethics of using ALIs in sex offenders may thus ultimately have wide implications for the use of pharmacological interventions in criminal offenders, and indeed some authors have already begun to widen the ethical discussion of ALIs so as to include a broader range of interventions.^[12](#fn12){ref-type="fn"}^

Given these potentially broad implications, it is important that debate on ALIs is grounded on accurate assumptions. In this paper, we aim to show that this has not been the case to date. More specifically, we argue that the debate has been founded on an inaccurate assumption regarding the intended purpose of ALIs.

I. THE ASSUMPTION {#s2}
=================

Debate concerning the use of ALIs in sex offenders has focussed on their use as an optional alternative to (further) incarceration. It has most frequently addressed the practice of offering sex offenders early release from prison on the condition that they agree to undergo an ALI, not the (less common) practice of unconditionally requiring that an offender undergo an ALI. On the 'early release' model, the offender retains the option of avoiding the ALI, though doing so will result in further incarceration.

The dominant objection to the use of ALIs in this way has been that it is coercive and thus precludes the possibility of obtaining the offender\'s valid consent to the intervention. For instance, Kari Vanderzyl argues, in relation to chemical and surgical castration, that "the doctrine of informed consent requires a knowledgeable and voluntary decision to undergo treatment, yet offering a convicted offender castration as an alternative to a lengthy prison sentence constitutes an inherently coercive practice rendering truly voluntary consent impossible. Thus, castration should be rejected as a condition of probation.^[13](#fn13){ref-type="fn"}^"

Similarly, William Green argues that "Voluntary consent depends upon a person\'s ability to make a choice freely. ... The convicted rapist is faced with two options---a lengthy prison sentence or even death on the one hand and Depo-Provera \[a form of chemical castration\] or surgical castration on the other---and cannot be said to have the capacity to act freely in making a choice. Freedom of choice is impossible because the convict\'s loss of liberty constitutes a deprivation of such a magnitude that he cannot choose freely and voluntarily, but he is forced to give consent to an alternative he would not otherwise have chosen. In such circumstances men are willing to 'barter their bodies.' ... As a consequence, the convicted rapist cannot give voluntary consent to an offer of probation which contains a surgical castration or Depo-Provera condition.^[14](#fn14){ref-type="fn"}^"

The primary response to these claims has been to maintain that, though offenders offered a choice between undergoing ALIs and remaining incarcerated clearly face a strong incentive to consent to castration, that incentive does not render their consent invalid, for example because it does not amount to coercion, or if it does, it does not undermine autonomy.^[15](#fn15){ref-type="fn"}^

Notably, most commentators on both sides in this debate have accepted, at least implicitly, a consent requirement in relation to ALIs; they have accepted that valid consent is *required* for the morally permissible administration of ALIs, including to criminal offenders.^[16](#fn16){ref-type="fn"}^ (It is perhaps for this reason that they have not entertained the possibility that it might be permissible to impose ALIs on sex offenders without offering any alternative.) This common acceptance of the consent requirement betrays, we believe, an assumption that ALIs are intended to realise medical rather than correctional objectives. For if ALIs were intended wholly or in part to realise correctional objectives, the requirement for consent would be at the very least open to question. It is not normally taken to be a persuasive objection to traditional correctional interventions, such as incarceration and probation regimens, that they are imposed without the offenders' consent. Indeed, even when pharmaceutical interventions have been used in ways that are clearly intended to realise correctional objectives---as in the case of the lethal injection, which has been used to execute death sentences---objections have not typically adverted to the lack of offender\'s consent. It is assumed to be permissible to perform highly intrusive and harmful interventions on criminal offenders without consent provided those interventions are intended at least in part for correctional purposes and are not susceptible to non-consent-based objections. Thus, if ALIs were conceived as intended partly or wholly for correctional purposes by those who have debated the ethics of their use, it would be surprising that these authors have typically accepted the requirement for consent, and even more surprising that they have typically accepted it without argument.^[17](#fn17){ref-type="fn"}^ On the other hand, we can easily account for acceptance of the consent requirement if we suppose that those who have accepted it have assumed that ALIs are being used solely for medical purposes.^[18](#fn18){ref-type="fn"}^ It is typically thought that, except in certain narrowly defined circumstances, interventions intended solely to achieve medical objectives ought to be administered to a competent person only with the consent of that person.^[19](#fn19){ref-type="fn"}^

This paper argues that, contrary to this assumption, some ALIs are intended, at least in part, to realise correctional objectives. We begin, in Section II, by offering some thoughts on how examining the legal regimes under which ALIs are provided might reveal the state\'s intentions in imposing ALIs. Using the framework developed there, we then proceed to analyse the purpose for which ALIs are provided in two jurisdictions: California, and England and Wales. California is examined in Section III, and England and Wales in Section IV. We present these two jurisdictions as counterexamples to the view that ALIs are intended solely for medical purposes, and we have chosen these jurisdictions because they exemplify two rather different ways in which ALIs may be used for correctional purposes. Section V draws out some of the possible moral implications of the argument and relates these to an argument offered recently by Jesper Ryberg.^[20](#fn20){ref-type="fn"}^

The analysis is not intended to be a comparative legal analysis of the two jurisdictions we discuss. Rather, we seek to illustrate how two different regulatory approaches to the provision of ALIs to sex offenders both involve aims that are correctional at least in part. The argument, then, is that if ALIs are at least sometimes intended for correctional purposes, this raises the possibility that the consent requirement is inapposite, morally speaking. The argument is not, however, that the consent requirement is certainly inappropriate, only that, where ALIs are intended for correctional purposes, the consent requirement cannot be assumed without argument (as it has been).

II. MEDICAL AND CORRECTIONAL OBJECTIVES {#s3}
=======================================

There is little agreement on the purposes of medicine, and even less on the purposes of criminal justice. However, even if the two sets of objectives are understood inclusively, they arguably remain distinct. For the purposes of this article, an intervention will be understood to have a medical purpose when it is intended to (a) augment the recipient\'s wellbeing by (b.i) curing or mitigating a physical or medical disease or disorder, or (b.ii) modulating some other aspect of the recipient\'s biological functioning. An intervention will be understood to have a correctional purpose when it is intended to (a) mete out deserved suffering on the recipient (retribution), or (b) protect the public from crime by (i) preventing the recipient of the intervention from offending (for example, through incapacitation, rehabilitation, or specific deterrence), or (ii) deterring others from offending (general deterrence).

Note that, on this account, an intervention can have a correctional purpose without being *punitive*, in the sense that it is intended to mete out hardship or suffering. Psychological rehabilitation programmes, for instance, are typically non-punitive, but when intended to protect the public they would, on our view, nevertheless qualify as correctional in purpose.

Note also that a single intervention could be intended to realise both medical and correctional objectives; the categories are thus not mutually exclusive. For example, an intervention might be intended to *both* augment the recipients' wellbeing *and* diminish his likelihood of re-offending *by* mitigating some disorder that is both an impediment to wellbeing and a risk factor for future offending. Many existing psychological rehabilitation programmes used in, for instance, substance users and sex offenders appear to have precisely this set of purposes. They aim to treat a substance abuse disorder or paraphilia in order both to prevent further offending and convey a direct health benefit to the offender.

It is, of course, not always straightforward to identify the state\'s purposes in providing an intervention. We will use four considerations to identify the intended purpose of an ALI: the institutional framework under which it is provided, the conditions that must be met in order for it to be provided, the provisions for the termination of the intervention, and the language in which the intervention is described. We submit that the following would count in favour of ascribing a medical purpose to an ALI: The ALI is provided at the direction of healthcare institutions (eg hospitals, clinics) under the oversight of a jurisdiction\'s department of health or its equivalent.The ALI is provided only on the condition that the recipient qualifies for a medical or psychiatric diagnosis which the ALI is likely to mitigate, and that the benefits of the intervention for the recipient are likely to outweigh the risks to him.If a repeated or temporally extended intervention, the ALI will be stopped when it is no longer of benefit to the recipient, or when he no longer suffers from the disorder or disease.The ALI is typically described in official materials using medical language such as 'treatment', 'therapy', and 'cure'.By contrast, the following would count in favour of ascribing a correctional purpose to an ALI: The ALI is provided at the direction of correctional authorities (eg prison services, parole boards, criminal courts, or probation centres) under the oversight of a jurisdiction\'s department of justice or its equivalent.The intervention is provided only on the condition that the recipient has committed or is likely to commit a crime (or a crime of a specified kind) and is provided irrespective of whether the recipient qualifies for a medical or psychiatric diagnosis.If a repeated or temporally extended intervention, the ALI will be stopped after a fixed and predetermined time has elapsed or on the individual\'s death (consistent with a retributive or deterrent objective) or when the offender\'s risk of re-offending falls below a given level (consistent with an incapacitative or rehabilitative objective).^[21](#fn21){ref-type="fn"}^The ALI is typically described using correctional language such as 'sanction', 'punishment', and 'corrections'.In what follows, we will appeal to these four dimensions to argue that ALIs are, in at least two jurisdictions, used in part for correctional purposes.^[22](#fn22){ref-type="fn"}^

It is important to stress again that this is not a comparative legal analysis; the aim is not to compare the statute providing for the use of ALIs in sex offenders in California to (one of) the regimes they could be provided under in England and Wales. Nor is it intended as an exhaustive review of use of ALIs for correctional purposes: ALIs have been used for such purposes in other jurisdictions as well. Rather, the aim is to present two legal frameworks under which ALIs can be provided, as counterexamples to the assumption that ALIs are intended solely for medical purposes. The particular jurisdictions have been chosen because they illustrate two rather different kinds of legal arrangement under which ALIs may be provided, both of which, we argue, represent correctional aims, at least in part.

III. CALIFORNIA {#s4}
===============

This section aims to determine whether ALIs provided under California\'s specific 'ALI statute'---section 645 of the California Penal Code---are intended for medical purposes, correctional purposes, or both.^[23](#fn23){ref-type="fn"}^ Section 645 allows for medroxyprogesterone acetate (an ALI often referred to by its trade name, Depo-Provera) or its chemical equivalent to be imposed on offenders as part of a criminal sentence.^[24](#fn24){ref-type="fn"}^ We argue that the use of ALIs under section 645 belies a correctional intent, although the precise nature of the correctional purpose is unclear and seems to involve a mixture of retribution and general deterrence.

A. Institutional Setting {#s4a}
------------------------

One factor suggesting that the provision of ALIs under section 645 is intended for correctional rather than medical purposes is its placement in the penal code.^[25](#fn25){ref-type="fn"}^ A further indication is that ALIs are provided at the direction of correctional authorities. *Courts* sentence individuals who have been convicted of certain sex offences to undergoing ALIs.^[26](#fn26){ref-type="fn"}^ This is at the court\'s own discretion after a first commission of the any of the relevant sexual offences,^[27](#fn27){ref-type="fn"}^ and as a matter of statutory requirement upon a second such offence.^[28](#fn28){ref-type="fn"}^ The statute requires that ALIs commence 1 week prior to the offender\'s release on parole and continue 'until the Department of Corrections demonstrates to the Board of Prison Terms that this treatment is no longer necessary'.^[29](#fn29){ref-type="fn"}^ The fact that decisions about whether ALI provision continues to be necessary are made by correctional authorities is further suggestive of a correctional objective.

The statute does not contain any requirement for healthcare professionals to be involved, either in decisions about whether particular offenders should undergo ALIs, or in a supervisory capacity during the administration of the intervention, or in decisions about cessation of the ALI.^[30](#fn30){ref-type="fn"}^ This again seems indicative of correctional intent.

B. Conditions of Provision {#s4b}
--------------------------

While legal instruments providing for the use of ALIs are not always clear about the aim of these interventions, one way to ascertain an implicit aim is to consider the criteria used to determine whether ALIs might be provided to particular offenders. In California, there are a number of factors that indicate that the use of ALIs under the statute is not intended to serve medical purposes. For example, neither section 645 (a) nor (b) states that ALIs should only be provided to offenders who are likely to benefit from them, nor do they require that offenders are screened for clinical suitability prior to being ordered to undergo ALIs, and there is no requirement that the offender qualify for a medical or psychiatric diagnosis.^[31](#fn31){ref-type="fn"}^ Section 645 applies to individuals who have committed certain sex offences against victims aged 13 years or under, and might therefore track paedophilia, which has been identified as one of the conditions for which ALIs may be clinically indicated.^[32](#fn32){ref-type="fn"}^ However, not everyone who commits a sex offence against a victim under the age of 13 years will suffer from paedophilia, or any other kind of paraphilia.^[33](#fn33){ref-type="fn"}^ As Edward A. Fitzgerald notes, 'a diagnosis \[of paraphilia\] cannot be based solely on the offender\'s sexual behavior because such behavior may be motivated by a number of different causes'.^[34](#fn34){ref-type="fn"}^ Section 645 therefore allows for ALIs to be provided to offenders who do not qualify for a relevant diagnosis and who are therefore unlikely to benefit from them.^[35](#fn35){ref-type="fn"}^ This suggests that ALIs are not intended for medical purposes.^[36](#fn36){ref-type="fn"}^

A further indication that ALIs are not intended to realise medical objectives is that section 645(d) states that '\[t\]he parolee shall begin medroxyprogesterone acetate treatment one week prior to his ... release from confinement in the state prison or other institution'.^[37](#fn37){ref-type="fn"}^ If ALIs were intended to treat a condition that is present throughout the period of incarceration, it is unclear why their provision would be delayed until this point. Kris Druhm argues that the fact that ALIs begin when the sentence is coming to an end suggests that 'it is not part of the punishment but a separate treatment to help the subject upon release'.^[38](#fn38){ref-type="fn"}^ However, this claim appears to be undermined by the lack of screening for suitability to undergo the intervention, and the fact that ALIs are initiated too late for them to be likely to have an effect by the time of release.^[39](#fn39){ref-type="fn"}^

Section 645 also does not provide for ALIs to be used in conjunction with any form of counselling, psychotherapy, or other behavioural intervention (such as cognitive-behavioural psychotherapy) that would have been in line with the empirical evidence regarding their therapeutic effectiveness,^[40](#fn40){ref-type="fn"}^ and which is also the standard approach in many other jurisdictions where ALIs are used.^[41](#fn41){ref-type="fn"}^ Again, this suggests that the intent is not therapeutic.

Other commentators have noted that section 645 seems to provide for ALI use with a correctional rather than a therapeutic intent. For example, Kay-Frances Brody submits that the failure of section 645 to require ALIs to be tailored to individual offenders' particular needs, along with the fact that the statute does not make reference to other treatment modalities 'indicates quite forcefully that this provision is strictly punitive, rather than therapeutic'.^[42](#fn42){ref-type="fn"}^ Similarly, Raymond A. Lombardo contends that '\[i\]f California desired that these offenders receive treatment, the state would have followed the Depo-Provera research protocols, and limited the Depo-Provera application to paraphiliac offenders engaged in a counseling program'.^[43](#fn43){ref-type="fn"}^ On his view, '\[t\]hat the state disregarded the elements of the experimental treatment programs \[...\] suggests that the state is not interested in treating offenders, but rather in punishing them'.^[44](#fn44){ref-type="fn"}^

There is, moreover, some evidence that ALIs provided under section 645 are intended specifically to achieve retributive or general deterrent objectives rather than preventing the recipient from re-offending (for example via rehabilitation, incapacitation, or specific deterrence). While the statute distinguishes between first time offenders and reoffenders, which to some extent may track likelihood of further reoffending, it fails to take into account other factors which have been found to predict risk of recidivism, and which are generally understood to be crucial in determining what kinds of interventions would be suitable, such as the offender\'s age, the motivation behind the offence, the presence of deviant sexual fantasies (paraphilic motivations), and antisocial orientation (nonparaphilic motivations).^[45](#fn45){ref-type="fn"}^ Considerations that determine offenders' eligibility for undergoing ALIs under section 645 are backward looking (focussing on characteristics of the victim of the offence) rather than forward-looking (focussing on whether ALIs are likely to be effective in preventing recidivism or mitigating an underlying disorder). Although victim characteristics may track effectiveness in preventing recidivism to some degree (for example, to the extent that they track paraphilia), blanket use of ALIs on all offenders who commit certain sexual offences will undoubtedly result in ALIs being administered to some offenders for whom they will not reduce the risk of recidivism.^[46](#fn46){ref-type="fn"}^ This might suggest that ALIs provided under section 645 are not merely intended for correctional purposes, but specifically for retributive or general deterrent purposes, rather than for the prevention of recidivism in the offender subjected to the intervention.

C. Conditions of Termination {#s4c}
----------------------------

A distinctive feature of interventions intended for medical purposes is that they are not legally time-limited. Rather, such interventions continue until the patient no longer qualifies for the relevant diagnosis or they no longer benefit the patient. By contrast, a common (though not universal) feature of interventions intended for correctional purposes is that they *are* time-limited; they cease once the offender has 'served his time'.

In this respect, ALIs administered under section 645 might seem to conform to the medical paradigm; they are commenced 1 week prior to the offender\'s release on parole, and continued 'until the Department of Corrections demonstrates to the Board of Prison Terms that this treatment is no longer necessary'.^[47](#fn47){ref-type="fn"}^ However, as we noted above, the fact that decisions about whether ALIs should cease or continue are made by correctional authorities, rather than healthcare institutions or healthcare professionals, seems to indicate that the purpose is not, in fact, medical. The statute does not set out the criteria used for determining whether ALIs continue to be necessary,^[48](#fn48){ref-type="fn"}^ but the fact that it does not contain any reference to medical criteria, nor require the involvement of healthcare professionals,^[49](#fn49){ref-type="fn"}^ suggests that 'no longer necessary' should not be interpreted as referring to an assessment of offenders' clinical needs.^[50](#fn50){ref-type="fn"}^ This, again, seems to cast doubt on the suggestion that ALIs are provided for a medical purpose.

D. Language {#s4d}
-----------

Section 645 does not contain straightforwardly correctional language, such as explicit references to 'sanction', 'punishment', or 'correction'. Indeed, Druhm submits that '\[i\]t is possible to support the argument that §645 imposes treatment rather than punishment by an analysis of its actual wording'.^[51](#fn51){ref-type="fn"}^ He notes that section 645 states that '\[t\]he parolee shall begin medroxyprogesterone acetate *treatment* one week prior to his or her release from confinement ... and shall continue *treatments* until the Department of Corrections demonstrates ... that this *treatment* is no longer necessary' (Druhm\'s emphasis),^[52](#fn52){ref-type="fn"}^ and contends that '\[b\]y labeling the Depo-Provera injections as treatments and providing that they will continue until no longer necessary, the statute suggests it is in fact trying to treat the subject rather than punish him'.^[53](#fn53){ref-type="fn"}^ Druhm also observes, however, that '\[c\]onversely, certain language in § 645 can be interpreted as suggesting the purpose of the castration is punitive in nature'.^[54](#fn54){ref-type="fn"}^ He notes that section 645(b) states that sex offenders convicted for a second time 'shall, upon parole, undergo medroxyprogesterone acetate treatment or its chemical equivalent, in addition to any other punishment prescribed for that offense or any other provision of law', and submits that '\[t\]his language suggests that the chemical castration is also intended as punishment'.^[55](#fn55){ref-type="fn"}^ Both section 645 (a) and (b) refer to MPA or its chemical equivalent being prescribed '*in addition to any other punishment*', which some commentators take to indicate that ALIs are one form of punishment (interpreting the phrase 'in addition to any *other* punishment').^[56](#fn56){ref-type="fn"}^

Moreover, the original formulation of the provision, in the bill that subsequently became section 645 of the California Penal Code,^[57](#fn57){ref-type="fn"}^ *did* contain correctional language. It read '\[a\]ny person guilty of a third conviction of any of the following offenses shall be *punished by chemical castration*' (emphasis added), which would suggest that it was intended as a form of retribution (although in its enacted form, the phrase *shall be punished* was replaced with *will undergo*).^[58](#fn58){ref-type="fn"}^

E. Conclusions Regarding California {#s4e}
-----------------------------------

In summary, a number of features of the way in which ALIs are provided under section 645 indicate that they are not intended solely for medical purposes. Offenders are *sentenced* to undergo ALIs by criminal courts, on the basis of the type of offence they have committed, rather than being ordered to undergo ALIs on the basis of an assessment of clinical need. ALIs are administered under the direction of correctional authorities, and while it is within the court\'s discretion to decide whether to order first time offenders to undergo ALIs, they are mandatory upon commission of a second offence to which section 645 applies. The criteria according to which correctional authorities determine when the administration of ALIs should cease are not specified in the statute, but the fact that there is no requirement that medically trained staff should be involved or consulted in decisions about whether particular offenders should undergo ALIs, either at sentencing, while the intervention is ongoing, or when decisions about whether it should cease are made, suggests that the criteria used are not medical. These considerations all indicate that ALIs provided in accordance with section 645 are intended for correctional and not medical purposes.^[59](#fn59){ref-type="fn"}^ The failure to screen for suitability and disregard for empirical evidence regarding the effectiveness of ALIs in preventing recidivism might further indicate that they are intended to realise the objectives of retribution and general deterrence, rather than anti-recidivism.

IV. ENGLAND AND WALES {#s5}
=====================

This section aims to identify the purposes for which ALIs are used in England and Wales. Our general conclusions are that the approach to the use of ALIs in sex offenders in this jurisdiction is heterogenous, varying widely with the choice of legal regime under which the ALI is provided. When administered under mental health legislation---which is the most common route in England and Wales---ALIs appear to be provided for a mixture of medical and correctional purposes.^[60](#fn60){ref-type="fn"}^

A. Institutional Setting {#s5a}
------------------------

In England and Wales, ALIs could be administered to sex offenders currently serving sentences in prison, under mental health legislation, or through a mixture of the two (under so-called 'hybrid orders' or through transferrals between the two settings). There are currently studies underway within parts of the prison service through which offenders who consent to participation and meet the eligibility criteria might gain access to ALIs.^[61](#fn61){ref-type="fn"}^ However, ALIs remain much more likely to be provided to offenders who are detained under mental health legislation, and we will therefore focus on this regime here.

Under the mental health regime, sex offenders will not be *sentenced* to undergoing ALIs. Rather, they will be sentenced either to prison or detention under the Mental Health Act 1983 (MHA 1983).^[62](#fn62){ref-type="fn"}^ Once an offender is detained under the MHA 1983, ALIs could be provided to him without his consent,^[63](#fn63){ref-type="fn"}^ whether or not he has decisional capacity,^[64](#fn64){ref-type="fn"}^ under the direction of the responsible clinician.^[65](#fn65){ref-type="fn"}^

Offenders who meet the MHA 1983 admission criteria (detailed below) can be sentenced to detention and care under the Act by a criminal court, but the detention and any interventions provided thereunder are administered by healthcare institutions, sometimes under the direction of the Department of Health, and sometimes under the direction of the Ministry of Justice, or a combination of the two, depending on the type of sentence (see *Conditions of Termination* below). The institutional context within which ALIs are provided under mental health legislation in England and Wales thus does not clearly indicate that they are used either for solely medical or solely correctional purposes. It is perhaps most consistent with their having mixed objectives.

B. Conditions of Provision {#s5b}
--------------------------

Decisions regarding the imposition of ALIs on particular offenders are taken by the responsible clinician, once a decision to order detention under mental health legislation has been taken by the court. Offenders are sentenced to detention and treatment under mental health legislation through so-called hospital orders, which are issued by criminal courts under s. 37 of MHA 1983 on behalf of individuals who have been convicted of offences punishable by imprisonment, and who meet the admission criteria under section 3(2) of the MHA 1983, which require that the offender: ... is suffering from mental disorder of a nature or degree which makes it appropriate for him to receive medical treatment in a hospital; andit is necessary for the health or safety of the patient or for the protection of other persons that he should receive such treatment and it cannot be provided unless he is detained under this section; andappropriate medical treatment is available for him.^[66](#fn66){ref-type="fn"}^These conditions are mostly suggestive of a medical purpose.

However, there are also some indications of a public protection aim. The 2007 amendments to the MHA 1983 incorporated a definition of mental disorder as 'any disorder or disability of the mind',^[67](#fn67){ref-type="fn"}^ which is broader than the definition contained in the 1983 Act,^[68](#fn68){ref-type="fn"}^ and, as Phil Fennell points out, clearly includes paraphilia, personality disorder, and learning disability, which are the forms of mental disorder associated with sex offending,^[69](#fn69){ref-type="fn"}^ and therefore renders many sex offenders detainable under the Act.^[70](#fn70){ref-type="fn"}^ Indeed, the MHA 2007 Explanatory Notes make it clear that the 2007 amendments to the 1983 Act were intended to bring sexual deviancy of the kind associated with a high risk of sexual offending within the scope of the 1983 Act,^[71](#fn71){ref-type="fn"}^ thereby facilitating detention and treatment of both offenders and non-offender patients on the basis of sexual deviance and risk.^[72](#fn72){ref-type="fn"}^ Thus, while the requirement that the offender suffers from mental disorder indicates a medical objective, the Act defines mental disorder in a way that appears intended to enable the detention of high-risk offenders.

The grounds for admission under section 3(2)(c) also indicate that detention can serve mixed aims. The requirement under section 3(2)(c) that 'it is necessary for the health or safety of the patient' is clearly suggestive of a medical objective. However, section 3(2)(c) also allows for the admission of an offender where it 'is necessary ... for the protection of other persons that he should receive such treatment'.^[73](#fn73){ref-type="fn"}^ Where sex offenders are treated under this provision, the aim is arguably to diminish the likelihood of re-offending, with the presence of a mental disorder, and the requirement under section 3(2)(d) that appropriate treatment is available, being relevant primarily as markers of whether treatment is likely to reduce this risk. This, on our model, is a correctional aim.

A further indication that the intent of detention is not purely therapeutic is that a treatment does not necessarily have to be likely to be effective in the particular case in order for the requirement that appropriate medical treatment is available to be met. The requirement that appropriate medical treatment is 'available' is satisfied 'as long as it continues to be clinically appropriate to offer \[certain interventions that are available\] and they *would* be provided if the patient agreed to engage'.^[74](#fn74){ref-type="fn"}^ Thus, while the requirement that appropriate medical treatment is available on the face of it clearly indicates a medical objective, it allows for indeterminate detention also when the 'care' will consist in detention only, which may allow for detention to be used also for the prevention of recidivism. Indeed, it has been suggested that the replacement of the 'treatability' requirement (in the 1983 Act) with the requirement that appropriate medical treatment is available (through the 2007 amendments) was intended to 'remove ground for argument about the efficacy or likely efficacy of a treatment, which can be used to prevent detention of people who present a risk to themselves or others', that is, at least in part in order to facilitate detention for public protection purposes.^[75](#fn75){ref-type="fn"}^ Of course, it could be that in such cases the *detention* might be intended partly for the prevention of offending, but that any *interventions* (including ALIs), when provided, are always provided with therapeutic intent. However, it may be legitimate to make inferences about the intended purposes of interventions provided to offenders while detained from the intended purposes of the detention itself, and therefore, if detention were motivated partly by public protection, this at least raises the possibility that any interventions provided to offenders while detained, including ALIs, might be provided partly for the purposes of crime prevention.

Furthermore, there may be some more direct evidence that interventions provided to detained offenders serve a correctional (public protection) purpose, at least in part. While interventions administered to detained offenders must be treatment for mental disorder, that is, their purpose must be 'to alleviate, or prevent a worsening of, the disorder or one or more of its symptoms or manifestations',^[76](#fn76){ref-type="fn"}^ the courts have accepted that a number of antisocial behaviours, including criminal behaviour such as sex offending, may be manifestations of mental disorder.^[77](#fn77){ref-type="fn"}^ ALIs have therefore been accepted as treatment for mental disorder.^[78](#fn78){ref-type="fn"}^ Thus, while the requirement that any interventions administered to detained offenders must be treatment for mental disorder may seem to indicate a medical aim, the acceptance of criminal offending behaviours as manifestations of mental disorder arguably suggests that there is also a correctional (public protection) purpose.

C. Conditions of Termination {#s5c}
----------------------------

In respect of our fourth dimension, conditions of termination, the MHA 1983 offers a range of options for potentially indeterminate detention.

*Hospital orders*, which are imposed by criminal courts, allow for offenders who have been convicted of an imprisonable offence to be detained and treated in hospital until they no longer suffer from a mental disorder that warrants treatment under the MHA 1983.^[79](#fn79){ref-type="fn"}^ The absence of a legal time limit and the fact that the length of detention is a reflection of offenders' treatment needs, suggest a medical objective.

However, the situation is different for *hospital orders with restrictions* ('*restriction orders*')*.* These allow criminal courts to impose restrictions relating to offenders' release, where a hospital order has been made, in situations where this is needed to protect the public from serious harm.^[80](#fn80){ref-type="fn"}^ Sex offences will normally justify a restriction order.^[81](#fn81){ref-type="fn"}^ The length of the period during which these restrictions apply is determined on the basis of risk to the public, rather than (solely) offenders' treatment needs, suggesting the aim of detention under these orders is at least in part to reduce the detainee\'s risk of offending, presumably via either rehabilitation or incapacitation. Moreover, the authority to make decisions to discharge or permit leave for offenders subject to restriction orders lies with the Secretary of State for Justice,^[82](#fn82){ref-type="fn"}^ who thereby holds a veto power that limits clinical discretion in respect of these offenders,^[83](#fn83){ref-type="fn"}^ again suggesting a correctional aim.

Another type of disposal that seems to reflect a mixture of medical and correctional objectives is '*hybrid'* or '*Section 45A orders',* which can be made by courts under section 45A of the MHA 1983. These orders allow for the combination of a hospital direction with a prison sentence^[84](#fn84){ref-type="fn"}^ and require a time-limited minimum tariff of detention be served. Offenders whose mental disorder is successfully treated prior to the expiry of their prison sentence will therefore be transferred to prison to serve the remainder of their term. Offenders subject to section 45A orders are initially directed to hospital but have the legal status of prisoners, as opposed to patients.^[85](#fn85){ref-type="fn"}^

While *ALIs* may not be provided directly for correctional (public protection) purposes, *detention* under the MHA 1983 can be prolonged for public protection purposes both under restriction orders and section 45A orders, provided that the offender is still suffering from a mental disorder that warrants treatment in hospital, and he is detained, interventions such as ALIs can be provided to him.^[86](#fn86){ref-type="fn"}^ In respect of conditions of termination, it thus seems that detention and treatment under mental health legislation may be used for a mixture of medical objectives and for protecting the public via rehabilitation and/or incapacitation.

D. Language {#s5d}
-----------

The language used in the MHA 1983 reflects the mixture of medical and rehabilitative/incapacitative aims noted above. There is a complete absence of language associated with retribution and deterrence, such as references to 'sanctions' or 'punishment'. Measures or interventions provided for under the Act are most commonly referred to as 'treatment' or 'medical treatment', defined as interventions 'the purpose of which is to alleviate, or prevent the worsening of, the disorder or one or more symptoms or manifestations'.^[87](#fn87){ref-type="fn"}^ The Act also contains words and phrases such as 'alleviate' or 'prevent the deterioration of \[the patient\'s\] condition',^[88](#fn88){ref-type="fn"}^ and makes reference to alleviation of 'serious suffering' in the patient, and to the patient\'s 'needs', all of which are suggestive of a medical objective.^[89](#fn89){ref-type="fn"}^

There are also, however, numerous references to public protection. For example, the criteria for detention under the MHA 1983 refer to it being 'necessary ... for the protection of other persons'.^[90](#fn90){ref-type="fn"}^ Moreover, there are references to 'the protection of others',^[91](#fn91){ref-type="fn"}^ 'the protection of other persons',^[92](#fn92){ref-type="fn"}^ 'the protection of the public from serious harm',^[93](#fn93){ref-type="fn"}^ and to interventions preventing the patient from 'behaving violently or being a danger to himself or others',^[94](#fn94){ref-type="fn"}^ elsewhere in the Act.

The Act also contains numerous references to the measures being necessary for the health or safety of the patient, however,^[95](#fn95){ref-type="fn"}^ and often the same provision refers to the measure *either* being necessary for the protection of others *or* being necessary for the health or safety of the patient himself.^[96](#fn96){ref-type="fn"}^ The language used in the MHA 1983 thus seems to reflect the mixed medical and correctional objectives that we have identified in respect of institutional setting, conditions of provision, and conditions of termination in the previous sections.

E. Conclusions Regarding England and Wales {#s5e}
------------------------------------------

In summary, ALIs provided under the mental health regime in England and Wales seem to combine medical and correctional objectives. While a number of features---for example, the requirement that the offender suffers from mental disorder, and the fact that ALIs are administered under the direction of the responsible clinician---indicate a medical objective, there are also a number of features that indicate that detention and treatment under MHA 1983 may (also) serve a public protection aim. For example, offenders may be detained on grounds of the need to protect third parties, and in respect of some forms of disposals to which an offender can be sentenced (such as 'restriction' and 'section 45A orders'), the authority to grant leave or release lies with the Secretary of State for Justice, rather than responsible clinicians. Offending behaviour has been accepted as a 'manifestation of mental disorder', and interventions that target such behaviour is therefore 'treatment for mental disorder', and the 2007 amendments of the 1983 Act made it considerably easier to detain offenders on grounds of risk. The provision of ALIs under mental health law in England and Wales may therefore be most aptly described as serving mixed---medical and correctional---purposes.

V. CONCLUSIONS AND IMPLICATIONS {#s6}
===============================

Existing debate regarding the use of ALIs in sex offenders has tended to assume that valid consent must be obtained before these interventions may permissibly be administered. This suggests that the interventions have been conceived of as serving medical objectives, and not correctional ones, for if their purpose were partly correctional, there would at least be an open question whether consent is required. However, in this article, we have argued that, in some cases, ALIs are administered for correctional purposes, or to realise a mixture of medical and correctional objectives.

In England and Wales, ALIs are typically provided under mental health legislation, where they are described mostly using therapeutic language, and where they are not time-limited. In respect of conditions of provision, only offenders who qualify for a diagnosis of mental disorder are detainable, and decisions about which interventions, including ALIs, ought to be provided to them are made by healthcare professionals. In these respects, ALIs seem to serve medical objectives. However, from the point of view of institutional setting and conditions of termination, things are more complicated. Though ALIs are administered by clinicians in hospital settings, there is, in some cases, a background role for the institutions of criminal justice. For example, the offender may have been involuntarily committed to hospital as part of a criminal sentence, and he may subject to a 'restriction order', by which the Secretary of State for Justice holds the power to restrict clinical discretion in respect of decisions to grant the offender leave or release.

Similarly, though the requirement that the offender has a mental disorder and that the ALI is the treatment for that disorder suggests that the *aim* of the ALI is partly therapeutic, the aim of protecting the public through incapacitation and/or rehabilitation also appears to play a role, and indeed is captured in mental health legislation. For example, offenders can be detained under the MHA 1983 (and during detention receive interventions without their consent) either on the basis of this being 'necessary for the health or safety of the patient', or on grounds of it being 'necessary ... for the protection of other persons that he should receive such treatment'.^[97](#fn97){ref-type="fn"}^ These latter aims are more typically associated with correctional interventions than medical treatments. In some respects then, the use of ALIs under the mental health regime in England and Wales possesses important features of both medical treatments and correctional interventions.

In California, ALIs are arguably used purely, or at least primarily, for correctional objectives. There, ALIs may be imposed as part of criminal sentences, without the involvement of medical professionals or healthcare institutions, and with little regard as to whether they are likely to be effective at mitigating any mental disorder. Though ALIs are sometimes (though not consistently) described using therapeutic language, and their use is, like paradigmatic medical treatments, time-unlimited, it remains plausible to hold that, in California, the main purpose of ALIs is to achieve correctional aims, and more specifically, deterrence and retribution.

The moral implications of our argument are not straightforward. Our argument raises the question whether consent is required for the permissible imposition of ALIs. This is because, if ALIs are intended partly for correctional purposes, it is plausible to think that they should be assessed against the ethical standards of criminal justice,^[98](#fn98){ref-type="fn"}^ and those standards are permissive of nonconsensual interventions.

However, though our argument raises this question, it does not answer it. There remains scope to argue that consent *is* required. First, one might argue that, in cases where an ALI serves both correctional and medical purposes, we should ensure that ALIs meet the ethical standards of *both* medicine and criminal justice, and the standards of medicine plausibly include a requirement for valid consent. In that case, the consent requirement could be rejected only in cases where an ALI is intended *wholly* for correctional purposes. Second, one might argue that what ethical standards are applicable to the assessment of ALIs depends not on the *aims* for which they are imposed, but on the nature of the *means* that they employ, and since ALIs employ characteristically medical means---viz., the administration of pharmaceuticals---it might be argued that the relevant ethical standards are those of medicine. Third, one might simply maintain that, where ALIs are being used partly for correctional objectives, they are for that reason being used impermissibly. Thus, the appropriate response is not to change the ethical standards that we used to assess these interventions, but to change the purposes for which they are being used. This view could perhaps be supported by arguing that pharmaceutical interventions are somehow inimical to or inappropriate for the realisation of correctional aims. Finally, it might be argued that ALIs are part of a special subset of correctional interventions that cannot be permissibly administered without consent, for example, because they fall into some special category of 'extraordinary' punishments or extraordinary non-punishment correctional interventions.

Regardless, however, a significant change to the existing discussion will be required. Existing discussion has accepted the consent requirement without argument, but if the purposes of ALIs are partly or wholly correctional, this assumption is illicit, for the vast majority of other interventions with a correctional purpose seem to fall under no such requirement. An argument for accepting a consent requirement in relation to ALIs would need to be offered. This argument could perhaps follow one of the four strategies that we have just outlined.

Our argument may also have implications that extend beyond the requirement for consent. Suppose that we were to conclude that in some cases we should indeed assess ALIs against the ethical standards of criminal justice, not those of clinical medicine. Though this might allow considerations of consent to be set aside, it would raise new questions regarding the justification of ALIs. What, precisely, should the aims of criminal justice be, and are ALIs effective means to the realisation of these aims? To what extent should medical professionals become involved in realising the objectives of criminal justice? And, how do ALIs compare, morally, to alternative, more traditional correctional interventions? These are questions that have not figured prominently in debate over the use of ALIs in sex offenders, but to the extent that ALIs ought to be assessed against the standards of criminal justice ethics, neglect of these questions may be difficult to justify.
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